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10/8/2010   

Appellant at ALJ Level 

The Orthopaedic Surgery Center, LLC 

ALJ Appeal Number 

1-864350211 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

February 15, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

29999 (unlisted procedure, arthroscopy) 
Provider, Practitioner OR Supplier 

The Orthopaedic Surgery Center, LLC 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

The Appellant, an ambulatory surgical center (ASC), billed Medicare for ASC facility 

payments for Current Procedural Terminology (CPT) codes 29823 (arthroscopy, 

shoulder, surgical; debridement, extensive), 29824 (shoulder arthroscopy/surgery – 

mumford procedure), 29826, (shoulder arthroscopy/surgery), 29827 (arthroscopy, 

rotator cuff) and 29999 (unlisted procedure, arthroscopy). The Medicare contractor 

reimbursed the ASC for 29823, 29824, 29826 and 29827 but denied payment for 29999 

because codes identifying unlisted procedures are noncovered when provided in an 

ASC facility. The ASC appealed the decision on the basis that there is no specific CPT 

code for arthroscopic biceps tenotomy. The denial was upheld at the first two levels of 

appeal. 

The ALJ found “there is no CPT code for arthroscopic biceps tenotomy and … the 

Appellant has correctly billed this procedure under unlisted arthroscopy procedure code 

29999.” Reasoning that “substantially similar” surgical procedures appear on the list of 

covered surgical procedures when furnished in an ASC, the ALJ reversed the QIC 

decision, determining, “Medicare payment shall be made for the arthroscopic biceps 

tenotomy (29999) which was performed on [beneficiary name] on March 25, 2011.” ALJ 

decision at 9-10.  

The ALJ erred in allowing separate reimbursement for CPT code 29999. 42 C.F.R. § 

416.166(b), § 416.166(c) and ASC fee schedule listings do not allow payment for 

services billed with CPT code 29999 when furnished in an ASC. 42 C.F.R. § 416.166(b) 

provides that covered ASC surgical procedures are those “procedures specified by the 

Secretary and published in the Federal Register that are separately paid under the 

OPPS.” CPT code 29999 is not on the list of ASC covered procedures. 75 FR 72279-

72331, November 24, 2010, Addendum AA. 42 C.F.R. § 416.166(c) identifies categories 

of surgical procedures that are excluded from coverage when performed in an ASC. 

Pertinent to this case, § 416.166(c)(7) excludes services that “can only be reported 
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using a CPT unlisted surgical procedure code.” The American Medical Association 

(AMA) description for CPT code 29999 is “unlisted procedure, arthroscopy.” Current 

Procedural Terminology 2011, Professional Edition, at 148. Furthermore, CPT code 

29999 is on the Secretary’s list of services expressly excluded from coverage when 

furnished in an ASC. 

http://www.cms.hhs.gov/ASCPayment/ASCRN/itemdetail.asp#TopOfPage, Final 

Changes to the ASC Payment System and CY 2011 Payment Rates, Addendum EE. 

  

Background:  

The Medicare beneficiary underwent a surgical procedure at the Appellant’s ASC facility 

on March 25, 2011. Medical documentation in the record consists of an Operative 

Report dated March 25, 2011 that the surgeon, Thomas B. Viehe, M.D., authored. Exh 

1 at P 099. In addition to identifying the preoperative and postoperative diagnoses, the 

Operative Report includes a description of the procedure. The section for “Operation(s) 

Performed” includes the following entries: 

1. Right shoulder arthroscopic rotator cuff repair. 

2. Right shoulder arthroscopic subacromial decompression with partial acromioplasty. 

3. Right shoulder arthroscopic distal clavicle resection. 

4. Right shoulder arthroscopic glenohumeral joint debridement, extensive.  

Id. The report also included a detailed description of the procedure. Id. 

The ASC facility billed Medicare for CPT codes 29823 (arthroscopy, shoulder, surgical; 

debridement, extensive), 29824 (arthroscopy, shoulder, surgical; distal claviculectomy 

including distal articular surface (mumford procedure)), 29826 (arthroscopy, shoulder, 

surgical, decompression of subacromial space with partial acromioplasty, with 

coracoacromial ligament (ie, arch) release, when performed, 29827 (arthroscopy, 

shoulder, surgical; with rotator cuff repair) and 29999 (unlisted procedure, arthroscopy). 

Wisconsin Physicians Services (WPS), the Medicare Part B contractor in the Appellant’s 

jurisdiction, reimbursed the facility for 29823, 29824, 29826 and 29827 but denied 

payment for 29999. Id. at P 097. According to the Remittance Advice, 29999 denied on 

the basis that “this procedure code/bill type is inconsistent with the place of service.”1 Id.  

The ASC’s basis for appeal was essentially the same at all levels: “code 29999 is used 

for arthroscopic biceps tenotomy, as there is no more specific code.” Exh 1 at P 093 and 

Exh 6 at P 022. In its redetermination notice, WPS explained: 

Ambulatory Surgical Center (ASC) services are paid based on payment groups assigned in 

the approved ASC code listing. The code being billed must be on the approved ASC code 

                                            
1
 CPT 29999 was billed on claim (ICN) 2211091413230 and denied with Group Code “PR” and denial 

message “5.” The bottom of the Remittance Advice explains that PR-5 means “patient responsibility, the 
procedure code/bill type is inconsistent with the place of service.”  

http://www.cms.hhs.gov/ASCPayment/ASCRN/itemdetail.asp#TopOfPage
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list to be covered in the ASC. Since the unlisted code 29999 you have billed is not on the 

approved code list, payment cannot be made.   

Exh 3 at P 066. The QIC concluded coverage could not be allowed because “the service 

at issue was not on the list of services for which payment to an Ambulatory Surgical 

Center can be made.” Exh 5 at P 049.  

The ALJ subsequently issued a favorable decision in which he stated the central issue 

in the case to be, “should Medicare payment be made for the arthroscopic biceps 

tenotomy (29999) which was performed on [beneficiary name] on March 25, 2011, in 

accordance with Medicare guidelines?” ALJ decision at 5. The ALJ noted that neither 

CPT code 29999 nor “Arthroscopic biceps tenotomy” is on the ASC list for year 2011. 

Id. at 9. He reasoned, however: 

[V]arious arthroscopy procedures such as “arthroscopy biceps tenodesis” and “shoulder 

arthroscopy” are on the ASC list of covered surgical procedures. “Repair of biceps tendon” is 

also on the ASC list of covered surgical procedures. The undersigned ALJ finds that these 

covered surgical procedures are substantially similar to the procedure in question. The 

undersigned ALJ also finds that there is no CPT code for arthroscopic biceps tenotomy and 

that the Appellant has correctly billed this procedure under unlisted arthroscopy procedure 

code 29999. (Exh. 6). 

Id. He concluded that “sufficient documentation [exists] to substantiate medical 

necessity of the denied arthroscopy procedure pursuant to Section 1862(a)(1) of the 

Social Security Act.” Id. at 9-10.   

 

Applicable Law, Regulation, and Medicare Policy:  

Section 1848(c)(5) of the Social Security Act (the Act) requires the Secretary to 

establish a uniform procedure coding system for the coding of all physicians' services. 

CMS has adopted the Current Procedural Terminology (CPT), Fourth Edition as the 

standard medical data code set for reporting physician services. 45 C.F.R. § 

162.1002(a)(5). The CPT is a uniform coding system consisting of descriptive terms and 

identifying codes that are used primarily to identify medical services and procedures 

furnished by physicians and other health care professionals. These health care 

professionals use the CPT to identify services and procedures for which they bill public 

or private health insurance programs. http://www.cms.hhs.gov/MedHCPCSGeninfo/  

The American Medical Association (AMA) maintains CPT code listings and is 

responsible for adding, deleting, and revising CPT codes. The AMA also publishes 

annual guidance for CPT coding, including code descriptions, use of modifiers, and 

coding instructions. Id. The AMA has stated that inclusion of a CPT code does not 

indicate endorsement by the AMA; furthermore, inclusion or exclusion of a procedure 

does not imply any health insurance coverage or reimbursement policy. Current 

Procedural Terminology 2011, Professional Edition, at x. CMS has also stated that 

http://www.cms.hhs.gov/MedHCPCSGeninfo/
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coverage and payment policies are independent from the establishment of a code. See 

MCPM, Chapter 23, § 20.1.   

The AMA recognizes that some services or procedures may not have CPT codes 

assigned. For these services, “a number of specific code numbers have been 

designated for reporting unlisted procedures. When an unlisted procedure number is 

used, the service or procedure should be described. Current Procedural Terminology 

2011, Professional Edition, at xii.  

Section 1832(a)(2)(F)(i) of the Social Security Act (the Act) establishes a benefit under 

Part B Medicare for certain “facility services furnished in connection with surgical 

procedures specified by the Secretary … and performed in an ambulatory surgical 

center.” 42 C.F.R. Part 416 sets forth the conditions of participation, scope of covered 

services, and conditions for Medicare payment for services furnished in an ambulatory 

surgical facility.  

Effective January 1, 2008, CMS implemented a revised ASC payment system as 

required by § 626(b) of the Medicare Prescription Drug, Improvement, and 

Modernization Act of 2003, Public Law 108–173. In the preamble to the final rule 

implementing the new system, CMS explained that one goal in the revised system was 

to make billing more consistent “with a fundamental principle of a prospective payment 

system, which is to base payment on large bundles of items and services so as to 

promote the efficient provision of services.” 72 FR 42493, August 2, 2007. Under the 

new prospective payment system, items and services that fall within the scope of ASC 

facility services are packaged into a single ASC payment for the covered surgical 

procedure. MCPM, Chapter 14, §§ 10.2-10.3.  

The rule added 42 CFR Part 416 Subpart F, “Coverage, Scope of ASC Services, and 

Prospective Payment System for ASC Services Furnished on or After January 1, 2008.” 

42 CFR § 416.164 sets forth the scope of “services for which payment is packaged into 

the ASC payment for a covered surgical procedure.” In general, payment for an ASC 

service includes use of operating and recovery rooms and other areas used by the 

patient, as well as all services, supplies and procedures provided in connection with 

covered surgical procedures furnished by nurses, technical personnel and others 

involved in patient care. ASC payment does not include payment for physician services 

or medical and other health services for which payment may be made under other 

Medicare provisions (e.g., an anesthetist’s professional services). MCPM, Chapter 14, § 

10.2. Physicians who perform the surgery bill separately for their services.  

42 CFR § 416.166(b) provides that, “Subject to the exclusions in paragraph (c) of this 

section, covered surgical procedures are surgical procedures specified by the Secretary 

and published in the Federal Register that are separately paid under the OPPS.” 42 

CFR § 416.166(c) lists types of procedures that are excluded from coverage when 

performed in an ASC. ASC covered procedures do not include surgical procedures that: 

(1) Generally result in extensive blood loss; 
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(2) Require major or prolonged invasion of body cavities; 

(3) Directly involve major blood vessels; 

(4) Are generally emergent or life-threatening in nature; 

(5) Commonly require systemic thrombolytic therapy; 

(6) Are designated as requiring inpatient care under §419.22(n) of this subchapter; 

(7) Can only be reported using a CPT unlisted surgical procedure code; or 

(8) Are otherwise excluded under §411.15 of this subchapter. 

Emphasis added. In accordance with 42 CFR § 416.166(b), CMS published a final rule 

with changes to the ASC payment system and payment rates for surgical procedures for 

calendar year 2011. 75 FR 71800-72580, November 24, 2010. Addendum AA to the 

final rule identifies by CPT code all ASC covered surgical procedures, including those 

that are paid separately and those for which payment is packaged. Id., at 72279-72331. 

Addendum BB lists covered ancillary services integral to covered surgical procedures. 

Id., at 72519-72540. CPT code 29999 does not appear in either addendum. Addendum 

EE, which identifies procedures excluded from payment in ASCs, lists CPT code 29999 

as an excluded service. 

http://www.cms.hhs.gov/ASCPayment/ASCRN/itemdetail.asp#TopOfPage, Final 

Changes to the ASC Payment System and CY 2011 Payment Rates, Addendum EE. 

42 CFR § 416.160(a)(1) provides, “There shall be no administrative or judicial review 

under section 1869 of the Act, section 1878 of the Act, or otherwise of the classification 

system, the relative weights, payment amounts, and the geographic adjustment factor, if 

any, of the revised [ASC] payment system.” See also § 416.178. 

 

Discussion:  

Both WPS and C2C denied payment because 29999 is not covered when furnished in 

an ASC. Exh 12 at P 085; Exh 6 at P 049. 42 CFR § 416.166(b) defines ASC covered 

surgical procedures as those “procedures specified by the Secretary and published in 

the Federal Register that are separately paid under the OPPS,” subject to exclusions 

under § 416.166(c). On November 24, 2010, CMS published the list of ASC covered 

surgical procedures for 2011. CPT code 29999 is not on the list. 75 FR 72279-72331, 

November 24, 2010, Addendum AA, “ASC Covered Surgical Procedures for CY 2011.” 

42 CFR § 416.166(c) identifies categories of surgical procedures that are excluded from 

coverage when performed in an ASC. Specific  to this case, § 416.166(c)(7) excludes 

services that “can only be reported using a CPT unlisted surgical procedure code.” The 

AMA description for CPT code 29999 is “unlisted procedure, arthroscopy.” Addendum 

EE to the ASC Payment System and CY 2011 Payment Rates identifies specific 

procedures that are not paid when furnished in an ASC. Addendum EE expressly 

excludes CPT code 29999 from payment. ASC Surgical Procedures Excluded from 

http://www.cms.hhs.gov/ASCPayment/ASCRN/itemdetail.asp#TopOfPage


 

 

  Page 6 of 8  

 

Payment in ASCs for CY 2011 online at 

http://www.cms.hhs.gov/ASCPayment/ASCRN/itemdetail.asp#TopOfPage.  

In commentary to the 2011 ASC payment system final rule, CMS responded to 

suggestions that it allow payment for unlisted codes when furnished in an ASC:  

Some commenters urged CMS to eliminate unlisted codes from the exclusionary criteria at § 

416.166(c), and other commenters requested that ASCs be allowed to use unlisted codes to 

bill for procedures that are from anatomic sites that could not possibly pose a potential risk 

to beneficiary safety. The commenters reported that unlisted codes enable surgeons to 

utilize innovative techniques or new technologies and are paid under the OPPS and by 

commercial insurers. They suggested that ASCs could provide documentation to the 

contractor that explains and justifies the procedure reported by an unlisted code; thus 

ensuring that Medicare does not make payment for a service that would otherwise be 

excluded from payment. 

75 FR 72026, November 24, 2010. CMS responded: 

We also do not agree with the commenters’ recommendation that we include certain 

unlisted codes on the list of covered  procedures. Even though it may be highly unlikely that 

any procedures that would be expected to pose a significant risk to beneficiary safety when 

performed in an ASC or expected to require an overnight stay would be reported by an 

unlisted code from certain anatomic sites, we cannot know what surgical procedure is being 

reported by an unlisted code. Therefore, as we have explained in the CY 2010 OPPS/ASC 

final rule with comment period (74 FR 60598), because we cannot evaluate any such 

procedure, we continue to believe that we must exclude unlisted codes as a group from the 

list of covered surgical procedures. 

We also do not believe it is reasonable, or within the scope of our contractors’ work, to 

accept the commenters’ suggestion that ASCs could provide documentation to our Medicare 

contractors in order for the contractors to make a determination about whether or not a 

procedure that was billed using an unlisted code represented a significant risk to beneficiary 

safety or would be expected to require an overnight stay. 

After consideration of the public comments we received, we are continuing our established 

policies without modification for determining which procedures are ASC covered surgical 

procedures and covered ancillary services. 

Id. at 72026-72027. Thus, CMS has recently considered changing its policy excluding 

unlisted codes from coverage when performed in an ASC and declined to do so.  

Even if CPT code 29999 were eligible for coverage in an ASC, it does not necessarily 

follow that it would be separately reimbursable. Under the ASC prospective payment 

system, Medicare packages payment for various items, services and component 

procedures into payment for more comprehensive services. The Federal Register list of 

approved services assigns each code a “payment indicator” that identifies, among other 

http://www.cms.hhs.gov/ASCPayment/ASCRN/itemdetail.asp#TopOfPage
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things, whether that service is a separately paid procedure or packaged into payment 

for other procedures. Thus, some services may be covered but not paid separately.2  

The administrative law judge erred in allowing payment for the service billed with CPT 

code 29999. CPT code 29999 is not an approved ASC surgical procedure as required 

by 42 CFR § 416.166(b). 29999 is a code designated for reporting unlisted procedures, 

and therefore is excluded under 42 CFR § 416.166(c)(7). CMS has also expressly 

excluded 29999 from ASC payment.  

Surgeons bill separately for physician’s services. The physician’s bill is not at issue in 

this case. We note, however, that review of the Health Insurance Master Record (HIMR) 

shows the physician billed and was paid for 29823, 29824, 29826 and 29827. We were 

unable to locate any record indicating the physician either billed for or was paid for CPT 

code 29999.3 Nothing in the Operative Report indicates that the physician performed a 

separate procedure, considered the biceps tenotomy to be a separately indentifiable 

procedure, or intended to bill Medicare for a separate procedure.  

As discussed above, both the Part B contractor and the QIC allowed payment for 

29823, 29824, 29826 and 29827 but denied payment for 29999 because 29999 is 

noncovered when provided in an ASC facility. Thus, the WPS and QIC decisions appear 

to be wholly consistent with the surgeon’s report and claim information, which indicate 

that four separate and distinct procedures—not five—were performed and billed.  

As part of its agreement with CMS, an ASC agrees to charge the beneficiary only the 

applicable deductible and coinsurance amounts for facility services for which the 

beneficiary is entitled to have payment made on his or her behalf. 42 CFR § 416.30. 

The Appellant billed, and was paid, for 29823, 29824, 29826 and 29827. This 

constitutes payment in full for services performed. Pursuant to 42 CFR § 416.30, the 

appellant may not charge the beneficiary for more than the applicable deductible and 

coinsurance for 29823, 29824, 29826 and 29827. 

 

Conclusion:  

The beneficiary underwent arthroscopic shoulder surgery at the Appellant’s ASC facility. 

The Appellant billed Medicare, and was paid, for CPT codes 29823, 29824, 29826 and 

29827. The Appellant also billed Medicare for unlisted procedure code 29999 because 

there was no specific billing code assigned to arthroscopic biceps tenotomy. Exh 6 at P 

032.  

CMS regulations are binding on Office of Medicare Hearings and Appeals ALJs. 42 

CFR § 405.1063(a). Pursuant to 42 CFR § 416.166(b), Medicare only pays ASCs for 

services that appear on a list of approved services published in the Federal Register 

                                            
2
 CPT codes 29823. 29824, 29826 and 29827 all appear on the list of covered surgical procedures with 

payment indicators “A2,” indicating for each that separate payment is allowed. 
3
 HIMR screen prints of the physician-billed services for this date of service are located in Attachment A. 
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and for which separate payment is made under OPPS. CPT code 29999 is not an 

approved service when furnished in an ASC. 75 FR 72279-72331, November 24, 2010, 

Addendum AA. Under 42 CFR § 416.166(c)(7), services that can only be reported using 

an unlisted surgical CPT code are excluded from coverage in an ASC. CMS has also 

expressly excluded CPT code 29999 from coverage when furnished in an ASC.  

Because the ALJ erred in allowing reimbursement for a service that is excluded under 

42 CFR § 416.166 and related Federal Register listings, we refer this case to the 

Appeals Council for review on its own motion.  


